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In the Matter of PAUL HENDERSON

Paul Henderson, Grand Island, NY, Claimant.

B. KastleBrill, Officeof Counsel, Buffalo District, Corpsof Engineers, Buffalo, NY,
appearing for Department of the Army.

BORWICK, Board Judge.

Claimant, Paul Henderson, an employee of the United States Army Corps of
Engineers(agency), seeks permanent change of station (PCS) reimbursement for hisfamily's
move from Laurium, Michigan to Buffalo, New York. The agency, through its Finance
Office, denied reimbursement. The agency determined that its District Office had issued an
invalid travel authorization granting claimant PCS entitlements. Theagency concluded that
when claimant's family moved, Laurium, Michigan was not claimant's duty station since
claimant had been working as atemporary employee in the Buffalo, New Y ork areafor two
years. This determination was sustained by the Defense Finance and Accounting Service
(DFAYS). The agency's District Office supports claimant.

We sustain the decision of the agency. The agency's determination that claimant is
not entitled to PCS reimbursement isin accordance with statute, the implementing Federal
Travel Regulation (FTR), and the Joint Travel Regulations (JTR) which supplement the FTR.

Thefacts as shown by therecord are asfollows. Effective April 1, 1997, the agency
appointed claimant to a temporary position as a deckhand on the Tugboat Chetek (later
renamed the Koziol.) The agency's appointment document, the Standard Form 50-B, stated
that clamant's work was full time. Claimant's official duty station was designated as
Buffalo, New York. Effective April 1, 1998, the agency extended claimant's temporary
appointment and designated the work asfull time seasonal. The Standard Form 50-B stated
that temporary employees served under appointments limited to one year or less and were
subject to termination at any time without use of adverse action or reduction in force (RIF)
procedures. Effective March 28, 1999, the agency changed claimant's position from a
deckhand to amaintenance worker at the Black Rock Lock at Buffalo, New Y ork. Thework
was stated to be full time and the agency stated on the claimant's Standard Form 50-B that
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temporary employees served under appointmentslimited to oneyear or lessand were subject
to termination at any time without use of adverse action or RIF procedures.

Effective April 25, 1999, the agency changed the status of claimant's employment
from temporary to career conditional and changed his "organization" (as stated on the
Standard Form 50-B) from the Black Rock Lock, Buffalo, New Y ork to the Tug Chetek,
Buffalo, New Y ork.

The agency's District Office says that claimant's permanent and legal residence was
in Michigan and that claimant's wife and children resided in Michigan. According to the
agency's District Office, when claimant stayed in Buffalo, he stayed with his parents, who
owned property near there. When claimant was not in Buffalo, he stayed in commercial
lodgings in the same manner as other employees. The agency does not state whether it
considered claimant or the other employees on travel status when they were not in Buffalo.

Theagency'sDistrict Officedid not offer claimant PCSexpensesin April 1999, when
claimant converted from temporary to permanent employment. About one year after
claimant's conversion of employment status, the agency's District Office of Personnel asked
an employee of Human Resources, Headquarters United States Army Chief of Engineers
(HQUSACE/HR) whether PCS payments would be appropriate. The Human Resources
employee said yes.

Theagency'sDistrict Office concluded that claimant wasentitled to PCS expensesand
explained its reasoning in amemorandum of May 8, 2000. The agency's District Personnel
Officer believed that in April 1999, when claimant converted from atemporary position to
apermanent position, hewould have been deemed anew hireand eligiblefor PCS expenses.
The agency's District Office reasoned that since the agency failed to extend PCS expenses
toclaimantin April 1999, he wasentitled to reimbursement of those expensesone year later.

Claimant sold hishousein Michigan, with the settlement occurring on June 27, 2000.
According to the settlement sheet, claimant incurred $4085.73 of real estate transaction
expenses. The record is not clear as to whether by this time the agency had orally assured
claimant that he would receive PCS entitlements.

The agency's District Office issued a travel authorization, dated July 5, 2000, for
clamant's PCS (including mileage for driving his privately-owned conveyance,
mi scellaneous expenses, real estate expenses, temporary storage of household goods (HHG)
and shipment of HHG from Michigan to Buffalo, temporary quarters subsi stence expenses,
and per diemfor theemployee.) Thetravel authorization stated inblock seven that claimant's
releasing official station or actual residence was Laurium, Michigan, in block eight that
claimant's new official station or actual residence was the United States Army Engineering
District,lBuffaI o, New Y ork, and in block ten that the purpose wasto travel between official
stations.

! Claimant states that he received "ordersfor PCS' on May 15 signed by Major Eastman;
our copy of the travel authorization granting PCS entitlementsis dated July 5.
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Claimant requested a travel advance, and on July 11, the request was discussed
between the agency's District Office and the agency's Finance Center, which questioned
claimant's entitlement to PCS expenses. The Finance Center referred the matter to DFAS.
Meanwhile, between July 11 and July 14, claimant moved his family from Michigan to
Buffalo.

On July 27, DFAS concluded that the agency's District Office had issued an invalid
travel authorization to clamant because the authorization was "attempting to pay for
entitlementsto which [claimant] was not authorized.” DFAS concluded that when claimant
was "first hired by the Buffalo District in January” [it may have meant April 25, 1999, when
claimant's status changed from temporary to career conditional employee] claimant would
have been entitled only to the limited benefits of a new appointee. Thus DFAS said that the
agency's District Office erroneously determined that claimant would be entitled to privately-
owned conveyance (POC) mileage, per diemfor dependents, TQSE, miscellaneous expenses
and real estate expenses. Claimant filed aclaim at this Board contesting that determination.

Despite DFA S'scontrary determination, theagency District Office supportstheclaim,
arguing that the Government isestopped from denying claimant PCS expensereimbursement
since it authorized reimbursement and claimant relied on the Government's authorization.

Our analysisof claimant's entitlement to rel ocation expenses beginswith the relevant
statutory provisions. Statute provides that pursuant to regulation and upon approval of the
agency head or his or her designee, when an employee "is transferred in the interest of the
Government" an agency may pay an employee'stravel and transportation expensesincluding
the expenses of storage and transportation of household goods. 5 U.S.C. §5724(a) (1994 8§
Supp. V 1999). Statute provides that an agency may pay to an employee who "transfersin
the interest of the Government” per diem expenses or actual subsistence expenses or a
combination of both for en-routetravel for the employee and the employee'sfamily, 5U.S.C.
8§ 57244, expensesto seek permanent residence quarters, 5 U.S.C. 8§ 5724a(b)(1)(A), and per
diemallowance or actual subsistence expenses, 5U.S.C. §5724a(b)(1)(B). Statuteprovides
that agencies may pay to or on behalf of an employee who transfers in the interest of the
Government actual subsistence expenses of the employee and the employee's immediate
family for stated time periods. 5U.S.C.8 5724a(c)(1)-(c)(2). Finally, statute provides that
an agency shall pay to an employeewho transfersin theinterest of the Government, expenses
of the sale of aresidence at the old official station and purchase of aresidence at the new
official station. 5 U.S.C. § 5724a(d)(1).

For new appointees, statute provides that an agency may pay the travel expenses of
anew appointee and the transportation expenses of hisor her immediate family and the cost
of moving the appointee's household goods from the appointee's place of residence at the
time of selection or assignment to the appointee's duty station, provided the empl oyee agrees
to remain in Government service for twelve months. 5 U.S.C. § 5723(a), (b).

The FTR implements the statutory scheme and the JTR supplementsthe FTR. Since
claimant is an employee of the Corps of Engineers, we focus primarily on the JTR.

The JTR defines permanent duty station or official station as the location of the
employee's permanent work assignment. For the purpose of determining PCS travel
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allowances, the permanent duty or official station is"the building or other place (base, post
or activity) wherean employeeregularly reportsfor duty.” With respect to entitlement under
the regulations relating to residence and the household goods and personal effects of an
employee, permanent duty station or official station "means the residence or other quarters
from which the employee regularly commutes to and from work," except where the station
Isin aremote area where adequate family housing is not available within reasonable daily
commuting distance. In that situation, the residence includes the dwelling where the
dependents of thefamily reside or will reside, but only if such residence "reasonably relates’
tothe permanent or official station asdetermined by theappropriatetravel approving official.
JTR Appendix A. The JTR define a permanent change of station as an assignment, detail or
transfer of an employeeto a"different [ permanent duty station] under competent ordersthat
do not specify the duty as temporary.” 1d.

Permanent station travel is either new appointee travel from the actual residence to
the first permanent duty station to begin work, or permanent change of station travel "upon
transfer in the Government's interest from one [ permanent duty station] to another without
a break in employment continuity with departments and agencies of the Federa
Government." JTR C4000-A.1, A.2. TheJTR providethat PCSallowancesshall bepaid"to
employeestransferred fromoneofficial station to another for permanent duty,” provided that
adetermination ismadethat thetransfer isin theinterest of the Government. JTR C4100-B.
Dependent travel and transportation may be authorized in connection with a permanent
change of station, but are based on the employee's entitltement. JTR C7000-A. The JTR
provides for sale of aresidence at the old permanent duty station by an eligible employee.
JTR C14000-A.1.

In this case the agency District Office erroneously deemed claimant entitled to
reimbursement of full permanent change of station expenses upon his conversion to career
conditional on April 25, 1999. Asseen above, the statute requiresthat an employee transfer
intheinterest of the Government for the employee to be entitled to travel and transportation
expenses. Asimplemented by the JTR, thetransfer must befrom one duty station to another.
In this regard, the agency's listing of Laurium, Michigan as a permanent duty station was
erroneous. Claimant never worked for the agency in Michigan; he started employment inthe
Buffalo, New York area.

What of claimant's entitlement to reimbursement for the expenses of sale of hishouse
in Michigan? Under the FTR, an employee is entitled to reimbursement of alowable
expenses for the sale of one residence at the employee's old duty station. 41 CFR 302-6.1
(1999). Residencemeansthe"residenceor other quartersfromwhichtheemployeeregularly
commutes from work." 41CFR 302-1.4(k), incorporated by 41 CFR 302-6.1(b). The JTR
Issubstantively the same. C14000-A. A commuteisregular whenitisdaily. David Morell,
GSBCA 15229-REL O, 00-1 BCA 130,899. Claimant and theagency'sDistrict Officeargue
that the Michigan house was actually hisresidence since claimant'sfamily wasin Michigan,
his permanent and legal residence was in Michigan, he voted in Michigan, and he paid
Michigan taxes. Those facts, if true, do not establish the house as a "residence" for
reimbursement purposes under the FTR or JTR. Rather, the abode must be the one from
which the employee regularly commuted to and from work on a regular, i.e,, daily basis.
David Morell; Michael L. Martin, GSBCA 13821-RELO, 97-2 1 29,142; John K. Bowman,
B-247125 (June 12,1992). Claimant hasnot presented evidencethat heregularly commuted
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towork from Laurium, Michiganto Buffalo, New Y ork during the course of hisemployment.
Nor has the agency District Office demonstrated that the area of Buffalo, New York is a
remote area with a lack of adequate family housing or that maintaining a residence in
Laurium, Michigan would bear any reasonable relationship to claimant's permanent duty
station of Buffalo, New Y ork.

There are rare exceptions to the daily commuting rule. When an employee is away
from his permanent duty station on along term assignment with hisfamily at thetime of his
transfer, theresidence at hisold duty station will be considered hisresidencefor the purpose
of PCS entitlements, so long as other conditions of eligibility are met. Richard S. Citron,
GSBCA 15166-RELO, 00-1 BCA 1 30,788; John E. Wright, 64 Comp. Gen. 268 (1985).
When an employee is constantly on travel status with no single official duty station except
onemaintai ned for administrative convenience, then sale of apermanent residencenot within
commuting distance of the official station will qualify. JamesW. Respess, GSBCA 15532-
RELO (June 1, 2001); Rowan L. Peterson, B-260322 (Aug. 15, 1995). Claimant does not
fall withintheserecognized exceptions. Laurium, Michiganwasnever claimant's permanent
duty station from which he left for a long-term assignment. Neither the agency District
Office nor claimant has demonstrated that when claimant wasworking on atugboat or at the
Black Rock Lock at Buffalo, New Y ork asatemporary employee, hewasontravel statusand
that Buffalo, New York was ssimply an official station designated for administrative
convenience. We must conclude, therefore, that the agency's Finance Office correctly
determined that the agency's District Office issued an invalid travel authorization.

We consider whether claimant is entitled to expenses as a new appointee as of April
25, 1999. We cannot find that when claimant was converted to career conditional
employment, hewasentitled to reimbursement of more limited expensesasanew appointee.
Statute and regul ation make no distinction between temporary and permanent positions for
determining eligibility for relocation entitlements. Cf. Greg T. Montgomery, B-196292 (June
6, 1983); Administrator, Veterans Administration, 41 Comp. Gen. 434 (1962). A newly
appointed temporary empl oyeewould be entitled to expensereimbursement allowed any new
appointee, Mary M. Rydquist, B-171495 (Mar. 4, 1971), provided that the appointee could
enter into a service agreement to remain in Government service for twelve months or more.
5U.S.C.85723(a), (b). Here, thetermsand conditionsof claimant'stemporary appointments
prevented claimant's eligibility for new appointee benefits arising from his first temporary
appointment in April 1997.2 Asof April 25, 1999, nevertheless, claimant had two years of
continual serviceasatemporary employee. Hewasnot anew appointee upon hisconversion
from temporary to career conditional employment in April 1999.

Finally, the agency District Office argues that the Government is estopped from
denying claimant PCSbenefits. The Government isnot estopped when Federal officialshave
issued erroneous travel authorizations. The Government is not bound beyond the actual
authority conferred on its agents by statute or regulation, even though the agents may have

2 The agency may make temporary limited appointments not to exceed one year,
extendable to amaximum of twenty-four months. 5 CFR 316.401(c). Claimant'stemporary
appointment was based on 5 CFR 316.402(b)(4).
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been unaware of the limitations on their authority. Federal Crop Insurance Corp. v. Merrill,
332 U.S. 380, 384 (1947); ThomasW. Schmidt, GSBCA 14747-REL O, 00-1 BCA 130,757.

Theagency District Officerelieson Pratte v. National L abor Relations Board, 530 F.
Supp. 461 (N. D. Ill. 1981), for the proposition that the Government is estopped from
denying claimant relocation payments here. This decision is not good authority for two
reasons. First, that lower court decision was reversed. Pratte v. National Labor Relations
Board, 683 F.2d 1038 (7th Cir. 1982). Second, that case involved the Government's hiring
practices in light of a budget freeze and whether the plaintiff had met the elements of
estoppel, not whether the Government could be estopped at all. It is clear, however, that
erroneousoral or written advice by Government officialsconcerning aGovernment monetary
benefit does not give riseto estoppel against the Government and does not thereby entitle a
claimant to a Government payment not otherwise authorized by law. Office of Personnel
Management v. Richmond, 496 U.S. 417, 425-26, 434 (1990).

The Board denies the claim.

ANTHONY S. BORWICK
Board Judge



